CAPITALISM, THE COMMONS, AND DIVINE RIGHT

By Peter Barnes

Introduction by Susan Witt,
Executive Director of the Schumacher Society

The name Peter Barnes has been a household word at the E. F. Schumacher Society since
our formation in 1980. In 1973 Peter organized a conference called “Who Ownsthe Land?’ that
both our board President, Robert Swann, and our Chairman, John McClaughry, described asthe
best conference they ever attended. When John M cClaughry encouraged us to sponsor our first
decentralist conference, he said, “Y ou know, I’'m really looking for the energy, the vitality, the
historic content of that 1973 conference.” So Peter Barnes and his legacy have been looming over
our heads since the beginning of the Schumacher Society. Peter Barnes, when he organized that
conference, was areporter for The New Republic. He was also an activist, working on socia and
ecological issues. Following that period in hislife he became an entrepreneur, involved with solar
energy products, and then in the 1980s he cofounded the Working Assets Long Distance
telephone company. Theideawas to bring a social impulse into a capitalist structure. It isa
successful company from which heisnow retired. Heisfollowing his original impulse of love
and concern for the commonsin his book Who Owns the Sky? and now in The Sate of the
Commons, a paper you'll find out on the pamphlet table.

During the last year of hislife Bob Swann was having trouble seeing; it was a spatia
memory loss, and he could no longer read his favorite books, but he had good friends who would
read them to him. The book he chose to have read to him three timesin that year was Peter
Barnes' s Who Owns the Sky? If Bob were here, he would be thrilled to see such alarge group
gathered on an issue he devoted hislife to, aconcern for redefinition of our relationship to the

land. He would highly recommend to you our next speaker, Peter Barnes.



| first encountered E. F. Schumacher in 1973, when Small |'s Beautiful was published in the
United States. At that time | was areporter for The New Republic magazine, and afriend told me |
had to read this book. | did, and—as we put it in those days—I was “blown away.” Never before
had | read a book by an economist that was so impassioned, so literary, so unafraid to challenge
prevailing orthodoxy. When | then reviewed Small Is Beautiful for The New Republic, | wrote: “I
had never heard of E. F. Schumacher before reading this book. After reading it | am ready to
nominate him for the Nobel Prize in economics.” | still am.

Schumacher wrote eloquently about many things. For some people, his most important
contributions had to do with scale and appropriate technology. For me, rereading him thirty years
later, what stands out is his focus on permanence. “From an economic point of view,” he wrote,
“the central concept of wisdom is permanence. Nothing makes economic sense unlessits
continuance for along time can be projected without running into absurdities.”

One magjor problem with capitalism is that the market, as Schumacher noted, “ utterly
disregards things which cannot be, or have not been, privately appropriated, but are nonetheless an
essential precondition of all human activity, such as air, water, the soil, and in fact the whole
framework of living nature.” The result is that we humans are destroying our own nest. And not
only our nest but the nest of al other creatures who share our planet. The second large problem
with capitalism isinequality. Schumacher didn’t dwell on this, but another of my favorite writers,
Tom Paine, did. I'll come back to inequality and Tom Paine |ater.

Today | want to look at these twin problems of capitalism—inequality and the lack of
permanence—through a new lens. That lens is the commons. Why this particular lens? Let me
back up and say that even before | read Schumacher, | had been struggling to understand the
capitalist system in which welive. First, as a boy crunching numbers for my father’ s books on the
stock market, then as a student of economicsin college, later asajournalist and apolitical activist,
and lastly, for twenty years, as a business person. My main motive for being a business person
was not to make alot of money but to see how far the boundaries of capitalism could be pushed by

working from within.



| think | have a pretty good understanding of capitalism by now—~both its virtues and its
flaws. And | should say that | like many aspects of capitalism; | like the freedom, the dynamism,
the creativity it unleashes. | would never, ever, want to do away with the market as the primary
engine of productivity. Y et, while | appreciate the market’s virtues and know the problemsit can
solve, | aso recognize those it cannot solve and those it inexorably makes worse. In this latter
category are the two very big problems | mentioned earlier—tragedies, really, of mgjor proportion:
the destruction of age-old natural systems and the exacerbation of inequality among humans.

These are fundamental systemic flaws. Not something that can be fixed by patches here
and there, by stopping this or saving that, by spending more on education or adding afew
government regulations. Such reforms may make usfeel better and may even be beneficial, but
they do not fundamentally change a system that disregards permanence and increases inequality by
its very nature.

Let me be clear about this. Any economic system whose core mathematica calculusisto
maximize short-term profit for afew is bound to create these results. It is no accident that despite
more than a century of nonsystemic reforms, the great profit-maximizing, nature-destroying,
wealth-concentrating juggernaut that modern capitalism is, marches on.

The primary problem is the economic system itself, and by that | mean not only the market
but also everything that surrounds and interacts with the market. It is the economic system asa
whol e that must be reprogrammed—- upgraded,” if you will, like a computer operating system.
But how? What’ s wrong with the current operating system? What’s missing? As I’ ve thought
about this question from various perspectives, the answer | have cometo isthis: the missing piece.
the piece, without which the market will never function properly, isthe commons. It isthat part of
the whole system | want to draw your attention to today.

In many ways the commons s like the dark matter of the universe. It's everywhere, but we
don’'t seeit. The only economic matter we see isthe kind that glistens with dollar signs. In my
mind, the great challenge for the twenty-first century isto make the commonsvisible, to give it
proper reverence, and to trandate that reverence into property rights and legal institutions that are

on apar with those we currently give to private property. If this challenge ismet, | think we can



solve the problems of lack of permanence and of inequality while retaining what is best about

capitalism.

WHAT ISTHE COMMONS?

It isimportant to distinguish between a commons and the commons. A commonsis
specific: the playground down the street, the Housatonic River, the Boston Common. The
commons is an abstract concept similar to the market or the state. It is the sum of thousands,
perhaps millions, of individual commons. Today | will talk mostly about the commons as a concept
representing the sum of many smaller commons.

What, then, isthe commons? Thereisno simple or obvious answer, so let me wander
around a bit before | offer amodern and | hope useful definition.

First of al, the commons consists of stuff we share. That isto say, whether it isastreet or a
river or the air or the vast store of human knowledge—none of these belongs to you or me or
private corporations. They are something we share in one way or another.

Second, the commons consists of stuff we inherit. It is not made up of anything that you or
| or some corporation makes. One can present avery good case that if you make or invent
something, it should be your private property, at least for awhile. Thisis an entirely appropriate
way of rewarding people and businesses for value they create and risks they take. But air and water
and ecosystems and DNA and language and legal aswell as political institutions are not made by
any individual or corporation. They are gifts we inherit, either from nature or from the collective
efforts of millions of humans.

Third, the commons consists of stuff we must pass on to future generations. Just aswe
receive the commons as a gift, so too we have amora obligation to pass this gift on to our children
in at least as good condition as we received it. If we can add to it, improve it, so much the better. At
aminimum we must not degrade it, and we certainly have no right to destroy it.

Fourth, the kinds of things that tend to be commons are not small; they tend to be large, and

they tend to be spaces or systems—natural systems or socia systems. Within these spaces and



systems there can be private pieces: for example, many pieces of the Internet or of awatershed may
be privately owned. But the Internet and the watershed as whole systems are commons, and we
share them. The systems, if not all the pieces, are parts of the commons.

And fifth, let me dispel two myths that have obstructed clear thinking about the commons
for many years. One isthe myth that all commons are inherently self-destructive. Thismythis
largely the result of a 1968 essay called “ The Tragedy of the Commons’ by the late biologist
Garrett Hardin. Hardin assumed that there is basically only one kind of commons: the unfenced
pasture or waste dump with no management system, areas to which individuals can add animals
and wastes freely and at will with no limitation. As aresult destruction can result. What Hardin
overlooked is that there are many kinds of commons and many ways to manage them. For
example, you can put afence around a pasture or you can put afence around awaste dump and
charge a dumping fee; you can have fishing and hunting limits and sell licenses. Thereisno
tragedy if acommonsis treated properly.

The other myth is that acommons must always be free and open to anyone who wants to
useit. In an uncrowded world, thiswould be the ideal way to run acommons, but in a crowded
world, such as the one we now inhabit, we must not allow unlimited dumping into the air, the water,
and the soil. We must put limits on the uses of many of our commons. on the noises we allow into
the shared spaces around us, on hunting and fishing, cutting of trees, posting of billboards. We can
charge tolls for parking on city streets, for using congested highways, and for driving into the
center of cities such as London. All these are legitimate management tools to protect and preserve
different kinds of commons.

There are numerous reasons why the commonsis so important. We al know why the
market isimportant: it produces and distributes the vast array of goods and services that
characterize our high-consumption society. What the commons does for al of usisless
obvious—in part, | should note, because the commons never advertises!

1. For most of human existence the commons supplied everyone' s food, water, fuel, and
medicines. People hunted, fished, gathered wild fruits and herbs, collected firewood and building

materials, grazed their animals in common pastures, and farmed on common lands. In other words,



the commons was the source of basic sustenance. Thisis till true today in many parts of the
world, and even in the city where | live, San Francisco, there are people who fish in the Bay, not for
sport but for food.

2. The commonsis the source of all natural resources and nature’ s many replenishing
services. Water, air, DNA, seeds, topsoil, fire, eectricity, mineras, wild animals, domesticable
animals, edible plants, healing plants, solar energy, wind energy, water power, forests, rivers,
ultraviolet protection, climate regulation, biodiversity, and much more. These are all parts of the
commons.

3. The commonsis our ultimate waste sink. It recycles water, oxygen, carbon, and
everything else we excrete, exhale, and throw away. It isthe place where we store, or try to store,
the toxic residues of our modern industrial system.

4. The commons holds and disseminates humanity’ s vast accumulation of science, art,
customs, and laws. It isthe seedbed of all human creativity. Aslsaac Newton said, "If | have seen
further it is by standing on the shoulders of giants." Without the open sharing of ideas, there
would be no religion, science, mathematics, philosophy, children’s games, musical instruments,
dances, jazz, hip-hop, fashion, sports, democracy, universities, libraries—the list goes on and on.

5. The commonsis essential to human communication. We talk to one another with
shared symbols and languages that are the living products of many generations. Most of the
spaces we communi cate through—the air that carries sound, the visual environment we use for
traffic signs and billboards, the vast global web of wires and switcheswe call the Internet, the
el ectromagnetic waves we use for radio, TV, and cell phones—are parts of the commons.

6. We use the commons whenever we travel from place to place, whether by land, water,
or air. If we could not use the commonsin thisway, we would be prisonersin our private homes.

7. We rely on the commons for our sense of community. The commonsisthe village
tree, the public square, Main Street, the neighborhood, and the playground. In addition to

families, it’ s the glue that holds us together.



Now I'd like to speak about the history of the commons, which is as old as the earth itself.
As| said amoment ago, for most of human existence it was—and for many still is—the source of
basic sustenance. From a conceptual standpoint, the idea of the commons goes back hundreds of
years.

The Romans distinguished among three types of property: res privatag res publiceg and
res communes. Thefirst consisted of things capable of being possessed by an individual or family,
the second of things built and set aside for public use by the state, such as public buildings and
roads, and the third of natural things used by all, such as air, water, and wild animals. Thiswas
codified in the Institutes of Justinian, the grand summation of Roman law, which said: “By the law
of nature these things are common to mankind—the air, running water, the sea, and consequently
the shore of the sea.”

In the United Kingdom during the Middle Ages, the commons were shared lands used by
villagersfor foraging, hunting, planting crops, and harvesting wood. In 1215 the Magna Carta
established forests and fisheries as res communes, resources available to all.

In America, four early states—M assachusetts, Pennsylvania, Virginia, and
Kentucky—called themselves “ commonwealths.” Several states declared in their
congtitutions that natural resources belong to the people and that the government acts as the
peopl€ strustee. The Pennsylvania Constitution still contains the words: * Pennsylvania's
public natural resources are the common property of all the people, including generations
yet to come. Astrustee of these resources, the Commonwealth shall conserve and maintain
them for the benefit of al the people.”

This, in anutshell, isthe good side of the history of the commons. Unfortunately, thereisa
bad side, atragic side, aswell. That isthe long history of enclosure of the commons, which began
in eighteenth-century England and continues to this day, in Americaand almost everywhere in the
world. As Andrew Kimbrell said in his Schumacher Lecture afew years ago: “It’s no longer just
the enclosure of the lands: it’ s the enclosure of our genes, it's the enclosure of the seas; it sthe

corporate enclosure of virtually the entire living commons.”



Enclosureis an old-fashioned word for privatization. At first it meant privatization by the
landed gentry; today it means privatization by corporations. Either way, it means that what once
belonged to many now belongsto afew. Enclosureis usualy justified in the name of
“efficiency.” And sometimes it does result in efficiency gains. But what also results from
enclosure is the impoverishment of those who lose access to the commons and the enrichment of
those who takettitle to it. In other words, enclosure widens the gap between those with income-

producing property and those without.

At this point, having wandered around alittle, | am ready to offer amodern definition of the
commons. | say “modern” because | want to erase from our minds the antiquated notion of the
commons as a pasture or a plot of land. The most useful way to understand the commonstoday is
asthe sum of all we inherit together and must pass on, undiminished and more or less equally, to
our heirs. (Here | include nonhuman as well as human heirs.) Another way of saying thisis that
the commons consists of that which nobody owns or which we al own together—in contrast to the
market, which consists of that which we own privately.

Either way, the economy as awhole system is divided between the market and the
commons. Within the market part of the system iswhat we manage mostly for the short-term
monetary gain of a property-owning class; within the commons part of the system iswhat we
manage—or should manage, because we don't at the moment—for the long-term enhancement of
all living beings.

Economists, paliticians, and the media have tended to focus almost exclusively on the
market side of the economy, even though the commonsis just asimportant. (In fact, the commons
happens to be worth more, even in crude dollar terms, than the market, but | don’t want to get into
bean-counting here.) Whatever their relative value, the commons precedes the market, is the source
of most that enters the market and the sink for all that leavesit. To put thisin visual terms, we
might say that the commons surrounds the market. Or, more dynamically, that the commonsis the

pond in which the fish of private property swim.



| like the fish-in-the-pond image for a couple of reasons. First, it conveys the notion that
both the market and the commons are living systems, with constantly moving and interacting parts.
The pond isasoup of water, air, light, heat, currents, nutrients, and life forms; the fish are active,
competitive creatures constantly on the move, taking what they need from the pond, growing,
excreting, reproducing, and dying. Thisis pretty much how corporations operate. Second, the
pond-and-fish image points to arather remarkable aspect of corporations. Unlike rea fish or any
other life form, the corporation has no optimum or maximum size. It can grow, or presumes it can
grow, ad infinitum, without damaging the pond. Of course, if we think about it, thisisan
impossibility.

In any case, the economic system as awhole has these two distinct sectors, the commons
and the market. They have different rules and different guiding principles, and the boundaries
between these sectors shift over time. For the past three hundred years this shift has beenin one
direction only: the market has steadily expanded into the commons.

What | am proposing is that from this moment forward we reverse that direction. | believe
thisisnot only absolutely necessary but eminently doable—if we put our mindsto it. In the rest of
my lecture | would like to show how. First, though, | need to say a bit more about the market and

the state.

THE MARKET AND THE STATE

In the minds of most economists the market floats in an unbounded universe. It takes
resources from this universe, transforms them into products that can be profitably sold, and returns
all wastesinto unlimited sinks. If any particular resource runs out, the market can—thanks to
human ingenuity—replace it with another. Because both sinks and resources, with substitutions,
are unlimited, this game can go on forever. But as Schumacher and many others have pointed out,
thisview isadelusion. It isadelusion not so much because we will run out of resources but
because we will run out of sinks. This exhaustion of sinksis most imminent, somewhat

surprisingly, in the sky. In the 1970s Schumacher warned that we would shortly run out of oil; in
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fact, thereis still afair amount of oil left in the ground, and a great deal of gasand coa aswell. But
long before we run out of fossil fuels, we are going to use up the atmosphere’ s capacity to safely
absorb the wastes produced by burning them.

Thisis not the place to go into the details of climate change. If you are interested, you can
read my book Who Owns The Sky? My point hereis that the atmosphereis not infinite. It isa
scarce, and hence valuable, economic resource. It is also acommonsthat is being used by polluters
for free, and asaresult it’ s being turned into a sewer. To put thisinto Schumacher’ s words,
because the market “ utterly disregards’ the air, we are well on our way to melting the polar
icecaps, redirecting the Gulf Stream, and radically atering life on earth. This has to do with the
problem of impermanence that the market, by itself, cannot solve.

Let me now offer another way of thinking about the market. I’m sure many of you have
seen the classic Disney movie “Fantasia.” In it there’s awonderful segment starring Mickey
Mouse as the Sorcerer’s Apprentice. Mickey is charged with cleaning up the workshop; he thinks
he can make hisjob easier by having the broom carry a bucket of water for him. With awave of
his arms he gleefully directs the broom, which then goes out of control. In a panic Mickey takes an
ax and chops the broom into many pieces, but each piece turnsinto anew broom carrying a new
bucket, and soon the entire workshop is engulfed by araging flood. Only when the wise old
Sorcerer returns is the watery chaos brought under control.

In many ways the market is like those out-of-control brooms. It is populated by an army of
corporations that are programmed, like robots, to maximize short-term profit for the few. No matter
how you shout at them or chop them up, they keep doing what they are programmed to do. The
Sorcerer who knows how to stop them is nowhere to be found.

Of course, corporations do create useful products and jobs. But the robotic cal culus that
drives them compels them to pay aslittle as possible for the resources they use and to shift as
many costs as possible to others—be it workers, taxpayers, future generations, or nature. This
happens daily, automatically, and on amassive scale, with nobody able to stop it.

Now, the fact that corporations act like profit-maximizing robots, shifting as many costs as

possible to others, is not a shocking revelation. It has been pointed out repeatedly for at least one
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hundred years. What is new isthat the accumulation of these externalized costs has reached the
point where the biological integrity of our planet isin grave danger.l don’t need to describe the
indicators—extinction of species, ateration of the climate, accumulation of toxic chemicals,
degradation of forests, oceans, aquifers and wetlands, etc.—because you know them well. My
point is that this cannot go on much longer. The problem we need to solve—and quickly—is how
to stop, and indeed reverse, this systematic carnage.

It is helpful to look at this problem through the lens of the commons. I’ ve talked about
enclosure and how for three hundred years the market has been privatizing everything it can get its
hands on. And I’ ve talked about externalization and how for roughly the same period of time the
market has been dumping wastes and unpaid costs into the commons. In effect, what has been
going on is arelentless, two-pronged assault by the market on the commons. With one hand the
market takes good stuff from the commons; with the other hand it dumps bad stuff into the
commons. If someone were keeping a balance sheet of our common wealth, it would not look
good.

Part of the problem isthat no oneis keeping such a balance sheet, which is quite odd, given
that double-entry bookkeeping was invented in the sixteenth century. Every economist and
business person knows that one person’sincome is another person’s expense and that liabilities
for the most part offset assets. Y et when it comesto keeping double-entry books for the market
and the commons as awhole, we simply don’t do that.

A bigger part of the problem is that the contest between the market and the commons has
not been an even one. It's been like a World Series between the New Y ork Y ankees and the
Portland Sea Dogs. One side has al the money, the top hitters, and the best pitchers; it aso, |
might add, pays the umpires. Sports metaphors aside, it is extremely important to understand why
the market is so much stronger than the commons. There are multiple reasons, to be sure, but there
aretwo that | would like to highlight today. One hasto do with law—aor, more precisaly, with

property rights; the second has to do with institutions.

DIVINE RIGHT
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Let’slook first at property rights. Marjorie Kelly has written a brilliant book called The
Divine Right of Capital. By “divine” she doesn’t mean God-given, although there are indeed
some apologists for capitalism who attribute the current design of our economy to the Almighty.
What she meansisthat under the current laws of our land, the rights of capital trump everything
else. Therights of employees, the rights of communities, the rights of nature, and the rights of
future generations are al subordinate to the right of capital to maximize short-term profit for the
few.

This primacy of capita is embedded not only in state and federal law but alsoin
international treaties such asthe General Agreement on Tariffsand Trade (GATT) and the North
America Free Trade Agreement (NAFTA). Thus, a Caiforniacompany, Sun Belt Water, wanted to
export water from Canadain supertankers and sell it to southern Californians. Canada said no, so
the company sued Canadafor billions of dollarsin damages, claiming that under NAFTA itsright
to make a profit trumped Canada s right to protect its natural resources.

Now, the question of who gets the divineright in any society is always an interesting one.
Because | have afifteen-year-old son who islearning to drive, | read the California Drivers
Manual the other day and came across the following rule: “At an intersection, yield to the car
which arrivesfirst or to the car on your right if it reaches the intersection at the same time you
do.” Why does the car on the right trump the car on the left? It's unclear. Quite possibly the rule
isentirely arbitrary, but someone hasto have the right of way or carswill collide. The sameistrue
for boats at sea and for moving objects in any complex system. Someone has to be “king of the
road.”

So too in amarket economy. When two property rights come to the same intersection, one
has to trump the other. Either capital can trump labor, or labor can trump capital. Either my right to
pollute trumps your right not to be polluted, or vice versa. One of the conflicting property rights,
you might say, has to be the divine right. But which one? Invariably, those who hold the divine
right in any era say there is no choice: they are the only conceivable holders of thisright. Kings

said it three hundred years ago; capital owners say it today. Kings hired priests to lend mora
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credenceto their claims whereas capital owners now hire economiststo lend “scientific” credence
to their claims.Thetruth is, though, that we do have a choice. Society chooses the divine-right
holder, and its choice can change over time.

Bear in mind that even if we aren’t talking literally about divinity, we are talking about
reverence. Reverence doesn’t come from “up there”; it comes from “in here.” Today, despite all
our speechifying about family values, God, and nature, we in the West revere capital above all. That
iswhy we give it trumping rightsin our economy—indeed, that is why we call our economic
system “capitalism.” If we were to revere the commons as fervently as we currently revere capital,
our divine right would shift.

To bring our discussion back to the problems of impermanence and inequality: it seemsto
methat if anything isdivine, it ought to be those things we inherit together and should pass on,
undiminished and more or less equally, to future generations. Permanence should trump
impermanence. Broad benefit should trump narrow benefit. The commons should trump capital.

From an historical perspective the explosion of the market over the past three hundred
years has been alogical response to the problem of scarce goods and services; it makes perfect
sense that, during thistime, capital held the divine right so that it could efficiently flood the world
with goods and services. But now we humans, as the dominant imperial species, are approaching
what Schumacher called “the tolerance limits of nature.” Today our problem, at least in the West,
is not the scarcity of goods and services; it' s the scarcity of nature and of equity, time, and quiet.
Therefore, it makes historic sense that the divine right in modern, postindustrial economies should
shift to the commons.

Of courseg, thisis easier said than done. | can think of only one American lav—the
Endangered Species Act—that gives precedence to permanence over transience, to the commons
over capital. The Endangered Species Act says that the right of a speciesto survive trumpsthe right
of capital to short-term profit. The trouble isthat the law comesinto play only in extremis, when a
species has been so decimated that it is on the brink of extinction. The more general situation is not

just that capital trumps the commons but that the commons has no rights at al. Protections for
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private property are enshrined in our Constitution, whereas the notion that there evenis such a
thing as the commonsis still initsinfancy.

| want to add two more thoughts about legal rights here. Thefirst isthat thereisa
difference between human rights and property rights. Human rightsinclude the rightsto life,
liberty, speech, and so on; property rightsinvolve the power to own, control, and sell things, to limit
other peopl€e's use of them, and to charge prices for using them. There may also be athird class,
that of nonhuman rights, such as those proposed by Thomas Berry this morning. | want to be clear
that what 1’ m talking about today is property rights, recognizing that these property rights have
significant implications for human and nonhuman rights

The other point | want to make about property rightsinvolves one of the more original
economists of the twentieth century, Ronald Coase. Coase worked with Milton Friedman at the
University of Chicago and is considered a conservative. A Nobel Prize winner, he is most
recognized for his theorem that pollution can be reduced more efficiently through property rights
than through government regulation.

One aspect of Coase' sargument isthat if pollutees are given the right not to be polluted,
they can bargain in the market with polluters, and the end results will be that (&) polluterswill pay
pollutees a price based on how much pollution the pollutees are willing to accept aswell as how
badly the polluters want to pollute, and (b) there will consequently be less pollution. He also
argued that the property-rights approach would work just aswell if polluters are given theright to
pollute and pollutees pay them not to pollute. He was strangely indifferent to the question of who
should get theinitia property rights and who should pay whom.

Coase' s theorem became the basis for so-called “cap-and-trade” programs such as the
trading of sulfur dioxide initiated in the 1990s to reduce acid rain. These programs, which are now
fairly popular as ways of reducing pollution, are generally supported by business because they
allow pollutersto figure out the cheapest ways to reduce pollution. Unfortunately, they have thus
far been set up with theinitial property rights given free to polluters. The economic result isthat

billions of dollars have been paid by pollutees to polluters.
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How does thiswork? Well, economists have a concept called “ scarcity rent.” Scarcity rent
islike abonus that owners of something in high demand collect from other people just because of
scarcity. The Mona Lisa, for example, has a high scarcity rent; because thereisonly one, itisin
great demand. In generd, the scarcer things are—such as buildable land, Barry Bonds home-run
balls, and New Y ork taxi medallions—the higher the bonus for scarcity. As OPEC or any other
cartel knows, when you restrict supply you can raise prices and profits, sometimes by huge
amounts.

What happens when we set up a cap-and-trade system and give theinitia property rightsto
polluters? First of al, we reduce pollution, which is good. Secondly, we raise the price of polluting,
currently at zero. Thisisalso good. And thirdly, we raise the prices of all goods and services now
made with expensive polluting processes. Thistoo is appropriate. But think about who gets to keep
the extramoney we pay for these goods. If polluters are given scarce pollution rights for free, then
we, the ultimate consumers and pollutees, end up paying scarcity rent to them forever. Imagine
that! Because a corporation polluted in the padt, it gets free money forever. Over the long term, this
would be an enormous transfer of wealth to shareholders of historically polluting corporations. I’ll
come back to this question of who getsinitia property rights—polluters or pollutees—in aminute.

The other reason the commons is much weaker than the market, in addition to the
supremacy of capita’srights, isingtitutional imbalance. As| noted earlier, the market is populated
by aggressive, profit-maximizing robots armed with property rights, money, lawyers, and lobbyists.
The commons, by contragt, is ingtitutionally threadbare.

Thereisno institution that “owns’ the sky or the Housatonic River watershed and that can
say to a corporation: “ Stop! Thisis common property. Y ou can't trespass here for free.” There
are just a handful of ingtitutions whose mission is to preserve common assets for the future and
who have the property rights needed to carry out that mission. Thisinstitutional imbalance means
that the commonsiis essentially defenseless against the ceasel ess aggression of the market.

This brings us to the subject of the role of the state in defending the commons. The first
point we need to be clear about is that the state is not the commons. The state is the state and the

commons is the commons. Americans often get confused about this because so much land in our
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country is state-owned. In theory these public lands are part of the commons, but at best they are a
small part, and the mere fact that the state owns them in no way guarantees that they will be
managed as the commons should be managed. Quite the contrary, the state more often than not has
been a co-conspirator with private industry in managing public lands for short-term profit rather
than long-term preservation. The U. S. Forest Service, for example, has spent billions of tax dollars
building logging roads in national forests; it then sellslogging rights to private companies for less
than private landowners do. Similarly, grazing and minera rights on federal lands are sold for a
song. And the public air-wavesthat carry radio and TV signals are given free to giant media
conglomerates owned by Disney, Genera Electric, and Rupert Murdoch.

Thereisalega principle called the Public Trust Doctrine that | should mention here. This
principle arose from common law, though it isembodied in several state constitutions, such as
Pennsylvania's. The Public Trust Doctrine holds that natural resources belong to the people rather
than to the state and that it is the state’ s responsibility to act as trustee of these resources for
present and future generations. If the state does not act as atrustee should, the people have the
right to hire another trustee. The principle of trusteeship isvery important, and I’ ll come back to it
shortly. Sufficeit to say here that a private trustee who gives away entrusted assets would be sued,
fired, and probably sent to jail. But this rarely happens when the state is trustee.

Asfor the Public Trust Doctrine itself, the difficulty is similar to the difficulty with the
Endangered Species Act: it comesinto play only in extremis, after a state hasfailed to protect a
resource. In such cases, citizens can sue the state and a court can order the state to remedy its
breach of the public trust. But it costs millions of dollars to bring such a suit, and needless to say,
it is seldom done. For this reason, despite its sound philosophy, the Public Trust Doctrineisan
inadequate tool for defending the commons against the everyday assaults of the market. Of course,
if the state were acting as a proper trustee of the commons in the first place, lawsuits under the
Public Trust Doctrine would be unnecessary. Which brings us to three critical questions.

1) What istherole of acommons trustee?

2) Why has the state not been a good commons trustee?

3) If the state isn’t agood commons trustee, who can be?
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THE ROLE OF TRUSTS

When we think of capitalist institutions, the one that immediately comes to mind isthe
corporation. But thereis another ingtitution that is as old and as firmly established asthe
corporation, and that isthe trust.

The essence of atrust isafiduciary relationship, i.e., one that is based on the beneficiary’s
confidencein the trustee. A trustee holds and manages property for another person or for many
other people. A simple exampleis atrust established by a grandmother so that her grandchildren
will have money to go to college. She then appoints atrustee, a bank for example, which by law has
afiduciary responsibility to manage the assets on behalf of the beneficiaries and to assure that the
trust’s purpose is achieved. Other trusts include pension funds, charitable foundations, and
university endowments.

The rules of trust management, which are defined by state statutes and by centuries of case
law, include the following:

» Managers must act with undivided loyalty to beneficiaries. If amanager failsthis

obligation, ghe can be removed and penalized.

* In most cases, managers must preserve the principal. It is acceptable to spend income, but

it is not acceptable to invade the corpus.

« |f the beneficiaries of atrust span many generations, the trustee may not favor one

generation over another.

» Managers must assure transparency. Information about money flows must be readily

available to beneficiaries.

These rules are enforceable by the courts. The basic mechanism isthat an aggrieved
beneficiary can bring suit against atrustee, and the trustee must then prove that s'he acted
prudently to carry out the mandate of the trust. Thisisin contrast to the state: the government can
give away whatever it wants with impunity. Thereisno legal recourse, except on rare occasions, the

politicians have afree hand.
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If we were to design an ingtitution to protect pieces of the commons, we couldn’t do much
better than atrust. The goal of commons management, after al, isto preserve assets and deliver
benefits to broad classes of beneficiaries. That is what trusts accomplish.

What, then, can we say about the state€’ s capacity to serve as acommons trustee? In theory,
the state represents all citizens equally and should be able to protect our common assets. But in
reality, the track record of the state as trustee of the commons has been far from exemplary. There
are a least five reasonsfor this:

1. The éected officials who run the state do not have along-term perspective. Just as
corporate leaders are focused on the next quarterly statement, political leaders are focused on the
next election. They like to please constituents here and now, not worry about future generations.

2. Elected officids, alas, need money to get re-elected. It istempting to trade common
assets for private campaign contributions.

3. Elected officials are not accountable to beneficiaries in the same way private trustees are.
They can give assets away with virtual impunity whereas private trustees, because of their fiduciary
responsibility, cannot.

4. The state and its |eaders have many other things to do besides manage common assets.
It's easy for thistask to get neglected.

5. The state’ s finances are huge and complex. All sorts of funds are commingled. It's
extremely difficult for the public to track money from common assets or to ascertain whether these
assets are being well managed.

Many of my liberal friends get nervous when | make these arguments. They think I'm
aiding and abetting those conservatives who believe the state is always incompetent and the market
isawaysright. So let me be clear that thisis not what I’m saying. At heart | am an old New Deal
liberal. | believe in limiting corporate power and in achieving afairer distribution of income and
property, but | am a pragmatist when it comes to the meansto achieve these ends. | think the state
isgood at some things and not good at others.

When it isamatter of defending the commons, the state does have a critical roleto play.

That roleis not to own and manage the commons directly but to assign common property rights, to
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nurture the commons with as much vigor as it nurtures the market, and to maintain a healthy
bal ance between the commons and the market. The problem today isthat the state has abandoned
this balancing role and has become a single-minded champion of the market. Thisis what we must

change.

REBUILDING THE COMMONS

Asl seeit, the great task of the twenty-first century isto build anew and vital common
sector that can resist enclosure and externalization by the market, protect the planet, and share the
fruits of our common inheritances more equitably than is now the case.

Just as the market is populated by profit-maximizing corporations, so too the common
sector needs to be populated by commons-preserving trusts. These trusts should be endowed with
property rights that are equal to those of corporations. Their beneficiaries should be al citizens
equaly, aswell asfuture generations and, at times, the larger biotic community. Their trustees and
managers should be legally accountable to these beneficiaries, and their finances should be
completely transparent.

There are many models for such trusts, including Community Land Trusts, which were
pioneered by Bob Swann, the founder of the Schumacher Society, and Susan Witt, its executive
director. But before | turn to these models, | need to lay out afew general principles for commons
management.

Commons managers must, first and foremost, protect shared assets for the long term. They
must also assure that the benefits flowing from the assets are widely shared. Beyond these basic
principles, specific rules for commons management will vary from one commons to another.
Broadly speaking, they depend on the level of use society wishesto allow or encourage. And here
there are three distinct categories, roughly comparable to situations where we want either no

parking, free parking, or paid parking.
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If we want acommons to be off limitsto all but the most noninvasive use—a wilderness
area, for example—the guiding ruleis, “No parking” or “No trespassing.” Thisis quite
straightforward.

If acommons has no physical limits on use, aswith the Internet or the cultural commons,
the guiding rule is, “Free parking” or “The more the merrier.” Use should be as free as possible,
and management’ s main job should be to minimize private toll booths. Thistoo isrelatively
straightforward, at least conceptually if not politically.

Thethird category isthe most complex and aso the most prevalent. This isthe category of
commons that can be used up to a point but not infinitely. Fisheries, rivers, aquifers, forests, the
atmosphere, congested highways, and crowded streets are examples. Management’sjob isto
encourage efficient use and prevent overuse. In economic termsits challengeisto live from income
without diminishing capital.

Interestingly, there's an old common-law principle that isrelevant here. Called the
“riparian principle,” it used to apply to rivers and streams in England and early colonial America.
Theriparian principle says that water can be used, but not owned, by those adjacent to it, so long as
the users don’t diminish the resource for others. In other words, you can take from the commons
aslong asyou don’t deplete or polluteit.

Unfortunately, the riparian principle was displaced in America by the “prior
appropriation” rule—that is, perpetua property rights belong to whoever takes water first, and
thereisno limit to what an appropriator can take. With thiskind of property regime, it'sno
surprise that Americaisthe most profligate water-using nation in the world by far.

In managing commons where some use is permissible but unlimited use is not, it’ s often
desirable to set alimit on total use and charge users afee. Such limits and prices assure
preservation, let markets sort out competing uses, and generate revenue for many potentially good
purposes. Itis crucia that atrust representing the commons, not a private polluter, collect the
scarcity rent resulting from setting usage limits.

Setting usage limits can be controversial. If the physical threshold is uncertain, asit usually

is, acritical question arises. “Which side should we err on?’ Under the precautionary principle, if



21

the potential harm from overuse is substantial (for example, the polar icecaps might melt), the
usage limit should be set with safety as the primary guide. Aslawyer and ethicist Carolyn
Raffensperger has stated, “ The precautionary principl€e s fundamental ideais that we prevent
problems rather than clean them up afterward.”

The process of protecting and sustaining a commons involves several steps. The commons
must first be identified, then given legal standing and an ingtitutional infrastructure. In some cases,
usage limitations and new kinds of property rights may be necessary. It may aso be necessary to
appoint trustees and acquire pre-existing property rights.

Once acommonsisidentified, given property rights, and provided with a proper
management regime, markets can come into play. Profit-maximizing corporations, which in the
past could freely take from or dump into the commons, will now have to deal with property
managers, who can limit their use and make corporations pay for previoudy externalized costs.

Thereisone last principle | should mention, and that isthe “ polluter pays’ principle. This
principle has been endorsed by virtually every economist in the world, and the reason for it should
be obvious. It would make a huge differenceif this principle were actually built into the economy’s
operating system. The costs of burning fossil fuels, bleaching with chlorine, spraying with
pesticides, long-distance transport, and many other commons-diminishing processes would
instantly rise, thereby making clean energy, recycling, local organic food production, and other
commons-sustaining processes immediately more competitive.

Y es, prices for many things we buy would aso rise, but if the money that polluters pay is
recycled back to commons owners, which meansto all of us, consumers would on average not be
penalized. What’ s more, if the dividends are equal, consumers who switch to less polluting
products will come out ahead—that is, their dividends will exceed what they pay in higher prices.
By contrast, those who use the most polluting products (and consequently make the most use of
scarce common sinks) will pay for that privilege—that is, their higher costs will exceed their
dividends. In short, total pollution will decrease, the right kind of individual behavior will be

rewarded, and money will flow from overusers of the commons to underusers (which usually
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trandates into “from rich to poor”). All this through just a dlight tweaking of property rights. No

new taxes or government bureaucracy required.

The chart below summarizes this discussion of commons regimes and rules.

MODERN COMMONS REGIMES

OPEN ACCESS ZERO ACCESS | LIMITED ACCESS
(Free parking) (No parking) (Parking: $5)
GUIDING | The morethe merrier No use (or Riparian principle (use
harmlessly minimal but don’t diminish)
PRINCIPLES use)
Polluters pay for use
ALL TYPES
Future genera-
tions, non-
humans, have Put incomein trust
stakes
Use income for com-
Precautionary mon purposes, divi-
principle dends, inheritances

(err on safe side)

One person, one share

MANAGEMEN Anti-trespassing
T RULES AND | Free accessto all laws Licenses or permits sold
TOOLS
Shared rules and protocols| No dumping of Fees or tolls charged
toxics or system
Short copyrights/patents disruptors
Cap-and-trade with pro-
with public funding perty rightsto atrust
Conservation easements
CAPITALIST Cap-and-trade with
VARIANT | Long copyrights/patents property rightsto

polluters
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The Internet Atmosphere
EXAMPLES | Uncrowded streets, roads | Wilderness areas Water

Culture Crowded streets, roads

Science Ecosystems as sinks | Fisheries

Airwaves (potentialy) Airwaves (at present)

REAL-WORLD MODELS

It's time to shift now from what has been afairly abstract argument to concrete examples.
Many of these are mentioned in the report | co-authored, The Sate of the Commons 2003/04,
available at www.friendsofthecommons.org. These models are examples of existing
ingtitutions—trusts in one form or another—that preserve and manage property on behalf of broad
classes of beneficiaries.

State land trusts have been around since 1787, when Congress required western
territories to set aside land for “common schools.” Today over 150 million acres are held in trust
by states. Much of thisland is|leased for timber, grazing, or oil production, with revenues going to
public schools.

The Texas Permanent School Fund owns submerged lands along the Gulf coast.
Proceeds from offshore oil and gas leases launched the Fund in 1954. Earnings from investments
go to local schools.

The Alaska Permanent Fund, launched in the 1970s, is like acommunal savings
account for al Alaskans. Initia capital came from oil leases on state land and was put into a trust
for the benefit of the citizens of Alaska. Today a $27 billion diversified portfolio pays ayearly
dividend to every Alaskan man, woman, and child equally. Last year’ s dividend was $1,540.

TheMarin Agricultural Land Trust buys conservation easements from farmers
through the use of private and public funds. Farmers continue to own and operate their farms, but
they can’t develop the land because the Trust owns the development rightsin perpetuity. Trust-

owned easements preserve the shared landscape and the farm economy.



24

The Pacific Forest Trust buys conservation easements from private forest owners. The
owners can continue to harvest trees sustainably, but they cannot overcut, and development is not
permitted.

The Oregon Water Trust acquires previoudly allocated water rights and uses them to
augment the flow of rivers and streams.

The Edwards Aquifer Authority, which manages the aquifer from which San Antonio,
Texas, getsitswater, limits withdrawals of underground water and sells tradable withdrawal
permits.

TheMusic Performance Trust Fund was formed in 1948 by the recording industry and
themusicians' union. A small percentage of record sales goesinto afund that paysfor free
concerts in schools, parks, and hospitals. Sales of corporate products thus support living culture.

Thelast model 1 want to mention doesn’t exist yet, but | fervently hope it comes into being
during my lifetime. It isthe Sky Trust that | describe in my book, Who Owns The Sky? The Sky
Trust, which is based on the premise that the sky belongs to everyone and must be held in trust for
future generations, provides an example of how to take a huge commons, the atmosphere, and
manage it from the standpoint of preservation and equity. It requires polluters to purchase
emission permits from atrust representing all citizens. The trust’s income can be used for public
purposes and/or be rebated to citizens through equal dividends, in the manner of the Alaska
Permanent Fund.

A study by the Congressional Budget Office found that, of al cap-and-trade systems that
might be used to reduce carbon emissions, the Sky Trust would be the easiest to implement, would
have the most positive effect on household incomes, and would result in the lowest overall cost to
society.

A key point here involves the assignment of initial pollution rights. Thisis not just an
abstract philosophical question. Because carbon is so pervasive in our economy, literaly trillions
of dollars are at stake, and the choice must be made whether this money should flow from
pollutees to polluters or vice-versa. It's a case where “divine right” isworth a great deal of

money.
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Some of the Sky Trust’s principles are embodied in the McCain-Lieberman bill, called the
Climate Stewardship Act, which is coming to a vote next week. Our President will surely veto the
bill if it should pass, but | consider its reaching the Senate floor a significant step toward arational
and equitable climate policy. [The bill received 43 votes—Ed.]

| mention these models for two reasons. first, to show that it’s possible to design modern
institutions that can preserve and share a valuable commons and, second, to paint a picture of what
the twenty-first century could look like.

In the twenty-first century | envision, there would be alarge common sector populated by
thousands of trusts like those | have mentioned. The trusts would be as powerful as corporations
aretoday. They would act as protectors for various commons or, to put it dightly differently, as
proxiesfor externalities that markets currently ignore. They would have property rights,
management, money, and beneficiaries—in short, as much power as the corporations that now
populate the market.

The primary engine of productivity would till be profit-maximizing corporations and the
market, but this engine would now be tempered by automatic balancing mechanisms, like the
governorsin James Watt' s steam engines, so that they couldn’t run rampant the way they do now.
There would aso be akind of common property that dispersesincome equally, aswell as private
property that dispersesincome unequaly.

The key features of the two types of property appear in the table below.

Private Common
Transferable: Y es No
Universal birthright: No Yes
Expires at death: No Yes
Beneficial ownership: ldollar,1share lperson,lshare
Voting rights: ldallar,1lvote 1lperson,lvote
Future generations: No stake Legal stake
Non-humans: No stake Legal stake
#1managementgoal Maximize short-term profit Preserveassets
Basic management entity: Corporation Trust
Main income source Corporate profits Commons rents & fees
Pays dividends*: Yes Yes (sometimes)

*Per share payments that vary from year to year depending on performance. Some,
but not all, commons trusts would pay dividends.
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The multiple benefits of this enlargement of property rights would consist of great
advances in permanence, in democracy, in popular as opposed to corporate culture, and in
economic equality.

The state'smain job in al thisisto redraw the boundaries between the commons and the
market—to create new common-property rights, shift the divine right from private property to
common property, and make it nearly as routine to form and empower commons-preserving trusts
asitisto form and empower profit-maximizing corporations. In addition, some of the new
commons trusts might be quasi-public, like the Socia Security Trust Fund and the Alaska
Permanent Fund, to which elected officials appoint some or al of the trustees.

Findly, I’d like to talk about Tom Paine and the problem of inequality.

INEQUALITY

The perpetuation of inequality is built into the current design of capitalism. Because of the
skewed distribution of private wealth, a small self-perpetuating minority receives a disproportionate
share of America s nonlabor income. If the inheritance tax is completely repealed, as George Bush
and most Republicans want, we will truly have recreated a permanent aristocracy of wealth, one of
the feudal privileges the American Revolution sought to end.

Tom Paine was an amazing man who lived an amazing life. He was born in England when
the commons was being enclosed, came to Americaand participated in the Revolution here, then
moved to France in time to join the Revolution there.

In one of his greatest essays, “Agrarian Justice,” written in 1790, he argued that because
enclosure of the commons had separated so many people from their primary source of sustenance, it
was necessary to create afunctiona equivaent of the commonsin the form of aNational Fund. Here
ishow he put it:

There are two kinds of property. Firstly, natural property, or that which comesto us
from the Creator of the universe—such asthe earth, air, water. Secondly, artificial or

acquired property—the invention of men.
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In the latter, equality isimpossible; for to distribute it equaly, it would be
necessary that al should have contributed in the same proportion, which can never be
thecase. ... Equality of natura property isdifferent. Every individua intheworld is

born with legitimate claims on this property, or its equivalent.” [emphasis added)].

Enclosure of the commons, he went on, was necessary to improve the efficiency of
cultivation, but “[t]he landed monopoly that began with [enclosure] has produced the greatest evil. It
has dispossessed more than half the inhabitants of every nation of their natural inheritance, without
providing for them, as ought to have been done, an indemnification for that loss, and has thereby
created a species of poverty and wretchedness that did not exist before.”

The remedy he proposed was afund remarkably similar to the Alaska Permanent Fund,
except that it was financed not with oil revenue but with ground rents paid by landowners. Out of
this fund there would be paid to every person reaching twenty-one years of age the sum of fifteen
pounds sterling (the equivalent of several thousand dollars today) “as a compensation in part, for
theloss of hisor her natural inheritance.” An additional sum of ten pounds per year would be paid
to every person over age fifty, an ideathat foreshadowed Socia Security.

This essay, written 213 years ago, could not be more timely today. Surely from our vast
common inheritance—not just the land but the atmosphere, the broadcast spectrum, our minera
resources, our threatened habitats and water supplies—enough rent can be collected to pay every
American over twenty-one a modest annual dividend and every person reaching twenty-one asmall
start-up inheritance. And remember what | said earlier about scarcity rent. The more we restrict use
of the commons, the more dividends we can pay, so there is adouble benefit.

If this sounds dangerously communistic, consider the familiar board game Monopoly, the
capitalist game par excellence, with players buying and selling property and trying to build
monopolies. But Monopoly has two rules that make it very different from capitalism as we know it
today. Firgt, al players receive an equal amount of start-up capital. Nobody starts off either
penniless or inheriting Boardwalk or Park Place. And second, all playersreceive an equa dividend

every time they complete atrip around the board. Or consider professional sports—the profit-
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seeking leagues of baseball, football, and basketball. Each has a set of rules designed to shift
money from the richest teamsto the poorest and to give the losing teamsfirst crack at the best new
players. These businesses have learned that too much inequality hurts everyone. The rules of
Monopoly and professiona sportsin no way inhibit the vigor of the market. Indeed, they make the
market stronger by making it fairer and more competitive.

In a postmodern, overproductive economy like America's, thereis absolutely no reason
why every baby should not be a trust-fund baby. Commons-funded inheritances and commons-
funded dividends would strengthen our market economy. In addition, they would correct the two
systemic flaws | spoke of at the beginning. On the one hand, by limiting commons usage, they
would diminish pollution and the destruction of nature. On the other hand, by distributing
common-property income to everyone, they would partialy offset the maldistribution of private-
property income. The commons would again be a source of sustenance for al, asit wasin pre-
enclosure days.

Now, if there are any economistsin the audience, I’ d like to engage you in a thought
experiment. | want you to think about incentives. Right now there is a huge incentive to pollute
because (a) it’sfree to do so, and (b) no one profitsif you reduce pollution. But imagine a system
in which pollution sinks are commonly owned through trusts. These trusts sell afinite number of
pollution permits for whatever the market will bear. And every American receives adividend from
these trusts—one person, one share. The trustees have the power to decide how many permits to
sell. Leaving aside all ecological and legal issues such asthe trustees' fiduciary responsibility to
future beneficiaries, my economic question istwofold: Under what circumstances should the
trustees sell more permits and under what circumstances should the trustees sell fewer permits?

Just so no one fedlsleft out, here’ s another thought experiment for anyone with alittle
business sense: Imagine that al the critical ecosystems in the world—the oceans, the atmosphere,
forests, rivers, watersheds, and so on—are owned by one large holding company called Gaia, Inc.,
which itself is owned by shareholders on a one person, one share basis. Each ecosystem is
managed by a separate company, but all are coordinated by the global holding company. Each

ecosystem manager has the legal right to charge scarcity rent for limited human or corporate use of
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that ecosystem. The business questioniis: If Gaia, Inc., wants to maximize dividendsto its
shareholders, what strategy should it pursue? (Hint: Think of Gaia, Inc., asacartel like OPEC
whose asset isn’t oil but vital ecosystems.)

It'simportant to be clear about what | am not suggesting. I’ m not suggesting that we
abolish the market or change its fundamental calculus. Quite the contrary, | strongly believe we
need a sector of the economy that is driven by short-term profit maximization for the few. We need
it for productivity, for creativity, for vitality, and for freedom. What | am saying is that we should
not confuse the calculus of the market with the calculus of our entire society. As a society we have
values that differ from those embodied in the market; therefore, the calculus of the market needsto
be balanced by other calculi, other property rights and boundaries. Limits of nature need to be
respected, as do the interests of future generations, those without private property, and nonhuman
species. Within this framework—and, | would argue, only within this framework—the market can
flourish indefinitely.

It'simportant to note that under this sort of economic operating system, the rules of the
market will still be asthey are today. CEOs will not have to change their consciousness;
businesses will not have to learn new tricks. They will still be driven by profit maximization. The
bottom line will still be the bottom line. The big difference from a business point of view isthat
costswhich areroutingly externalized today will, instead, be routingly internalized. Nature and
future generations will be represented in real-time transactions, and money from these transactions
will flow to a broad set of “owners,” whose added purchasing power will spur economic activity.

It will be claimed that this new operating system in which the market and the commons are
on aroughly equal footing will reduce Gross Domestic Product, depress the stock market, and cost
millions of jobs. Washington think tanks will busily grind out studies “proving” this. My
response would beto look at the city of Washington itself. Thereis aheight limit: no building can
be taller than the Capitol. Thislimit enhances the city’ s beauty without in any way impoverishing
its economy. The same will be true when we put limits on other kinds of economic activity,

especialy if we recycle the commons scarcity rents equitably. Markets and businesses and
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workerswill do just fine. More importantly, humans as awhole and other species will do much

better.

CONCLUSION

My generation—the generation born in the mid-twentieth century—has had a grand party.
We have consumed more resources and created more environmental destruction than all previous
generations combined. We are leaving behind one horrendous mess for our children. But we
haven't departed quite yet. We till have timeto leave alegacy. The question | often ponder is,
“What can my generation’s legacy be?’

The species we have exterminated can never be revived. The harmful chemicalswe have
deposited in the biosphere cannot be removed in our lifetime. The forests and wetlands we' ve
destroyed will take along timeto heal. | wish we could summon a Sorcerer who, with awave of the
hand, could put an instant end to the chaos we' ve unleashed. Because that is not going to happen,
the best legacy we can leave, it seemsto me, isablueprint for incorporating permanence and
greater equality into our runaway economic system.

| think this can be done. My remarks today are an attempt in that direction. | think we have
the ingenuity and the toolsto do it. The basic tools are familiar: property rights, trusts, limits,
prices, and dividends. We also have some time-tested principles to guide us: the riparian principle,
the polluter-pays principle, the precautionary principle, and the centuries-old notion of the
commons. We can extend the principle of one person, one vote, to one person, one share. We can
redraw the boundaries between the commons and the market, and we can shift the divineright, in
whole or in part, from private to common property.

It will, of course, take decades to build a strong common sector. But at |east we can see
where we should be going and how we can get there from here—one step toward reverence for the
commons at atime, one legal precedent at atime, oneinstitution at atime. | propose that we start

now.

Question Period
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| appreciate the creativity of your concept of building a counterforce to the market. What |
missin your analysisis a closer look at the market per se. I’ m not suggesting that the market is
in every instance a bad thing, but | would distinguish ,for example, between the family farm and
the corporate farm, as | believe E. F. Schumacher would.

| would also like to have you consider how much effort should be make toward a death
penalty for corporate malfeasance—a cor porate death penalty | mean, of course.

In Californiawe have the “three strikes and you' re out” law, which applies to those who
get caught smoking dope or the like, yet corporations with fifteen strikes against them are not out.
Obvioudly, that’s not fair.

| was involved for many yearsin efforts to head a socially responsible business and to
generaly try to make all businesses become more socially responsible. | think those are worthy
efforts, but | actually came to the conclusion that they are doomed to fail, or that they are not
enough. Y es, you can try to put the really bad corporations to death, but the commons will still be
ravaged. In other words, you need to do something that is external to the corporation. I’m more or
lesswilling to let corporations be corporations. Y es, it would be nice to make them alittle gentler,
but what will make them gentler isto limit the harm they can do by having external limits. It hasto
do with internalizing externalities; if they have to pay for pollution, they’ re going to want to pay as
little as possible. The technology will shift from burning fossil fuelsto clean renewable kinds of
energy technologies just because corporations will respond to those incentives and those limits.

| often get into arguments with people who think we can reform corporations, and |
certainly wouldn’t want to discourage anybody from trying, but | think the real solutionisto build

up the common sector.

Your reference to the grand party we' ve had makes me think you might have read Richard
Hindberg' s recent book, The Party’s Over. If you haven't, | commend it to you.

My concernisyour reliance on the trust and the provision of a citizens' dividend. What |
would prefer to do is sort out what ought to be public and what ought to be private. | would like

to see the elimination altogether of the income tax, which causes so much dishonesty and
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inefficiency and other problems and tts replacement with scarcity rent, which we now know is
easily upward of 30 per cent of Gross Domestic Product and perhaps as high as 40 per cent. By
collecting all that economic rent, we could provide the services for government that we
reasonably ought to have and probably offer some kind of citizens' dividend in addition. To me
that’s a far more efficient way to use the pricing mechanism to allocate resources.

| recognize the ideas of Henry George in what you say, and I’ m very sympathetic to that.
At the sametime, I’'m thinking incrementally, and | wouldn’t want to abolish the incometax. I’ d
like to make it more progressive for the foreseeable future. And | certainly would not want to

abolish the inheritance tax, which | think is critical. In general, though, | like your idea.

I’minterested particularly in the creative commons, illustrated by the open sharing of
ideas that you mentioned, and in the way the scientific discoveries and artistic expression of today
stand on the shoulders of scientific and artistic endeavors of the past. I’m concerned about the
infringement on the intellectual commons of intellectual property such as copyrights, patents, and
the jealous guarding of authorship . How can we protect this aspect of the commons and
collaborate more energetically as creative beings?

In my report there's adiscussion of that aspect of the commons; there wasn't time to go
into it in my talk. The Constitution authorizes Congress to create patents and copyrights for limited
terms. The notion of the Founders was that authors would be given copyrights for fourteen years
or some relatively short period of time, and then everything would enter the public domain. Y ou do
want to have some way of rewarding artists and creators, but their work shouldn’t remain private
indefinitely..

What’ s happened, especialy in the past twenty or thirty years, isthat the copyrights have
been extended again and again, and they are now essentially perpetual. One of the key forces
behind this was the Disney Corporation because it wanted to keep Mickey Mouse private forever.
Of course, Disney freely steals stories such as Snow White and Pinocchio from the commons,
then privatizes them and copyrights them forever. The same thing is happening with the Internet

and with patents. It's an ominous trend, and | completely agree with you that we need to revive and
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strengthen the cultural and scientific commons. | believe there’ s aman in the audience, Lewis

Hyde, who iswriting abook on this very topic.

Thank you for your vision. My question is about reverence. The vision you presented is
based on a shift in reverence from capital to the commons. When | ook at shopping malls and at
the students | go to school with and at the larger world, | see such a deep reverence for and
commitment to the market that | don’t see the shift happening. How do we encourage that shift in
reverence? Without it, can any of your vision come about?

Reverence is amatter of education and culture. The shift isa s ow process, but | do think it
isunderway. Yes, it's an uphill battle against huge forces. advertising budgets, shopping malls, all
of that. We need repetition of our message. We need to have more people like Thomas Berry, and

we heed to promote his message.

| just wanted to point out that music has been returned to the commons in the past couple
of years, thanks to Napster and much that has followed. People can now pretty much get any
music they want without copyright or any legal restrictions. I'mwondering if a lot of other
intellectual property may go that route, if technologieswill simply liberate intellectual property
from the commodity realm without us doing anything.

We do have to figure out away to compensate artists, so it’satricky problem, but

technology is certainly helping.

Concluding Remarks

| really don’'t know how to add to what Andrew Kimbrell and Father Thomas Berry have
so eloquently said. What I’m thinking is how overwhelming it feels when we consider al the
radical changes that need to be made and how seemingly little time thereis to make them. It's
depressing, it can be paralyzing, and my way of dealing with that isto say yes, we are up against

this incredible juggernaut; yes, we have to change consciousness, we have to change law, we have
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to change economics, we have to change education, and on and on. Thereis so much to be done.
We may or may not be able to make a difference, but we haveto act asif we are going to make a
difference. We have to believe that we will, and it might just come about. Change happensin
surprising ways because it is nonlinear, and one day there may be a point at which it comes al at

once. There is no way we can foresee when or how, so it iscrucia for usto act asif it isgoing to

happen.



